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NETWORK NEUTRALITY, BROADBAND
DISCRIMINATION

TimMWu*
INTRODUGTION

Communications regulators over the next decade will spend
increasing time on conflicts between the private interests of
broadband providers and the public’s interest in a competitive
innovation environment centered on the Internet. As the policy
questions this conflict raises are basic to communications policy,
they are likely to reappear in many different forms. So far, the first
major appearance has come in the “open access” (or “multiple
access”) debate, over the desirability of allowing vertical
integration between Internet Service Providers and cable
operators.'  Proponents of open access see it as a structural
remedy to guard against an erosion of the “neutrality” of the
network as between competing content and applications. Critics,
meanwhile, have taken open-access regulation as unnecessary
and likely to slow the pace of broadband deployment.

" Associate Professor of Law, University of Virginia Law Scheol. 1 am grateful
for comments on this paper from Tom Machbar, Lawrence Lessig, Mark Lemley, Glen
Robinson along with participants at the 2003 Silicon Flatirons Conference and the
2003 University of Ottawa Tory Law Speaker Series. The ncheas in this paper wera

an:led by dscussnons of netwaork i wnh individuals at the Federal
and Cong i g Jordan Goldstein, James
nsssy Jessica F and C i Michael Copps.

1. See generally Joseph Farrell & Philip J. Weiser, Modularily, Verfical
Integration, and Open Access Policies: Towards a Convergence of Antitrust and
Raqulation in the Infernet Age, 17 HARV. J.L. & TECH. (forthcoming 2003), available at
hitp:irepositories. cdlib.orgfiber/cpe/CPC02-035 (last visited Sept. 24, 2003); Glenn A.
Woroch, Open Access Aules and the Broadband Race, 2002 L. Rev, MicH, ST, U,
Det. C.L. 719 (2002); Glen O. Robinson, On Refusing fo Deal with Rivals, 87
CORMELL L. REV. 1177, 1224-27 (2002); Mark A. Lemley & Lawrence Lessig, The End
of End-to-End: Preserving the Architecture of the Internel in the Broadband Era, 48
UCLA L. ReEv. 825 (2001); Phil Weiser, Paradigm Changes in Telecommunications
Reguiation, 71 U. CoLo. L. REv. 819 (2000); James B. Spata, Handicapping the Race
for the Last Mile? A Critique of Open Access Rules for Broadband Flatforms, 17 YALE.
J. On REG. 39, 77-90 (2000).
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Chairman Michael K. Powell

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C, 20354

Commissioner Michael J. Copps
Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

4 158i Kathleen Q. A C Kevin J. Martin
Federal Communications Commission Federal Communications Commission
445 12 Street, 5.W. 445 12" Street, 5.W.

Washington, D.C. 20354 Washington, D.C. 20554
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Dear Chairman Powell and Commissioners:

The myriad benefits of the Internet Age flow from one fundamental feature = the
ability of ¢ and busi o i with one another and lawfully to create,
share and access infi all without ob from network service providers. The
undersigned members of the Coalition of Broadband Users and Innovators believe that this
freedom has made the Internet the powerful communications and technology tool that it is today.
Lnsurmg that this freedom endures w1|| help the economy m many ways, including by extending
the | y gains and i Pr for small that the Internet has
provided over thc past decade.

Even before the Intemet was invented, the FCC and policymakers around the
globe recognized the value of this principle. They are 1 be commended mr Ilawng assured for
decades that, by law, network operators cannot infringe or ber the among
their customers or between their customers and destinations on the network.  Adherence to [hﬁ
principle has led to the development of a onmpelmve market for data processing, content
distribution, Intermet access, interactive semce& and. the development of devices attached m
those offerings. We urge the Federal C C ission 1o bring this fi
rule forward, into the broadband era.

W’: qhare the C ission’s goal of ing broadhand and agree that

will bring valuahle new services to consumers, stimulate
eoononnc activity, nmprwe national productivity, and advance economic opportunity for the
American public.” We are extremely concerned, however, that the robustness and
inmovativeness of the Internet will be at risk and broadband adoption will be slowed unless the
FCC takes the necessary steps to preserve this principle. The Commission should assure that
vonsumers and other Internet users continue (o enjoy the unfettered ability W reach lawful
content and services, and to communicate and interact with each other and reach desired Internet

WX3. CBUIMEX Parte

*¥8 [ Ay b7—=2diitk | ORFITLRSINTORVA, [HIEMRAY bT—2] 1I2D0WTIEEREINTWS, “a neutral network —
that is, an Internet that does not favor one application (say, the world wide web), over others (say, email)” (Wu 2003, P.145)

%9 ZLDXWPBFEAET S Bl 21X, ]J. E. Nuechterlein and P. J. Weiser. “Digital Crossroads : Telecommunications Law and
Policy in the Internet Age” 2nd edition® 6%, %S, HAFEOCHELTIZ. 20004ELEOT NI DO WTRE LRI O — i
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Verizon v.FCCIZBIFA7 A1) H & R EMFBFEFRE A 2 duiic— (D, (2)] (BEBRF AL ERFEIIZEHE 2015)0

%10 #)2.12.]. Windhausen, “Good Fence Make Bad Broadband:Preserving an Open Internet through Net Neutrality” (Public
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Sincerely,

AeA
Alliance for Community Media
Amazon.com
Apple Computer, Inc.

Association for Competitive Technology
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Association for Local Telecommunications Services

Competitive Telecommunications Association
CompTIA
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eBay Inc.
Information Technology Association of America
Media Access Project
Microsoft Corporation
Mational Association of Manufacturers
RadioShack Corporation
The Walt Disney Company
Yahoo!

Members of the Coalition of Broadband Users and Innovators
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The President's message on net neutrality:

Watoh on YouTube | Downiond the mpd

November 18, 2814

An open Internet 15 essential to the American economy. and increasingly to our very
way of life. By lowering the cost of launching a new idea, igniting new political
movements, and bringing communities closer together, it has been one of the most
significant democratizing influences the world has ever known.

“Net neutrality” has been built into the fabric of the Internet since its creation —
but it is also a principle that we cannot take for granted. We cannot allow Internct
service providers (I5Fs) to restrict the best access or to pick winners and losers in
the online marketplace for services and fdeas, That §% why today. 1 am asking the
Federal Communications Commission (FCC) te answer the call of almost 4 million public
comments, and implement the strongest possible rules to protect net neutrality.

When I was a candidate far this office, I made clear my commitment to a Tree and open
Internet, and my commitment remains as strong as ever. Four years ago, the FCC tried
to implément rules that would protect net neutrality with Little te no impact on the
telecommunications Companies that make important investments in our economy. After
the rules were challenged, the court reviewing the rules agreed with the FCC that net
neutrality was essential for preserving an environment that encourages new investment
in the network. new online services and content. and everything else that makes up
the Internet as we now know 1t. Unfortunately, the court ultimately struck down the

BRX5. K7L MNIZOTTTHA b (https://www.whitehouse.gov/Net-Neutrality)
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